
in Ontario that uses a set of rules or laws that 
discriminate against women.”7 !e province 
amended its Arbitration Act8 and Family Law 
Act9 to provide that family arbitrations were 
conducted “in accordance with Ontario law or 
the law of another Canadian jurisdiction.”10

!e controversy over this issue raises many 
questions in the minds of Canadians: Should 
Canada allow subsets of Canadians to be 
governed by Muslim law if they choose it? What 
is the basis of Canadian law? What is the basis 
of Muslim law? Can Muslim law be reconciled 
with Canadian laws and Charter11 rights? If not, 
what are the constitutional obligations of the 
Canadian government to ensure that Muslim 
law is not used to bypass or subvert Canadian 
law? What are Canadian values? Can parties 
contract to be bound by unconstitutional laws? 
What practical considerations are inherent in 
sanctioning Muslim law? On the "ip side, does 
prevention of the use of Muslim law to resolve 
private disputes violate freedom of religion? Is 
using other religious law acceptable? Given that 
arbitration has been used for decades in the 
commercial sphere, to what extent should it be 
extended to incorporate religious law? Finally, 
to what extent are Canadians prepared to allow 
the privatization of justice? !e issues are 
complex and multi-dimensional. !is article 
examines a few select perspectives that may 
help Canadians to ponder further upon these 
questions.

Arbitration Using 
Sharia Law in 
Canada: A 
Constitutional 
and Human Rights 
Perspective  

Shirish P. Chotalia*

Introduction
Recently, Canadian media reports warned 

that the Government of Ontario was considering 
the implementation of Sharia law as a judicial 
equivalent to Ontario law.1 Such reports were 
not accurate. Rather, the issue was whether 
arbitration by Islamic tribunals using Muslim 
law, which is o#en called Sharia law by non-
Muslims, ought to be allowed under the auspices 
of general arbitration statutes.2 A cross-section 
of Muslim Canadians actively mobilized to 
oppose such a possibility through coalition-
building and letter-writing campaigns.3 In June 
2004, Marion Boyd was commissioned by the 
province to examine the issues surrounding the 
use of private arbitration to resolve family and 
inheritance cases, and the impact of the same 
on vulnerable people. !e Boyd Report, tabled 
in December 2004, recommended that religious 
institutions be allowed to arbitrate such disputes 
on the basis of religious law, provided that a list 
of forty-six safeguards were adhered to.4

A#er the Boyd Report, some religious groups 
argued in favour of religious adjudications.5 
Much public debate ensued, leading to a 
vociferous statement by Premier Dalton 
McGuinty, who vocally rejected religious 
adjudication.6 Further, the Government of 
Ontario outlined that it “will ensure that the 
law of the land in Ontario is not compromised, 
that there will be no binding family arbitration 
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Issues Surrounding Sharia Law
At the outset, it is important to note that 

there does not exist a monolithic group of 
laws that are universally accepted by Muslim 
Canadians as constituting Sharia law.  Indeed, 
Muslim Canadians are extremely diverse, hold 
varying religious beliefs, and recognize di$erent 
sources of religious law and di$erent religious 
leaders.12 Many Muslim Canadians are extremely 
progressive in the area of gender equality and 
public service.13 !e very term “Islam” means 
“peace,” and most Muslims conceive Islam as a 
religion that by its very essence is about peace 
and justice.14 Further, most Canadian Muslims 
have chosen to immigrate to Canada, thus 
demonstrating their commitment to Canadian 
laws and values. Indeed, the Islamic Council of 
Imams of Canada con%rms that the composition 
of the Muslim Canadian community is diverse.15 
!is diversity is further accentuated in varied 
practices based on di$erent schools of thoughts 
and cultural conventions, codi%ed in some 
Muslim countries and regions. !us, the Council 
of Imams warns that attempting to apply Sharia 
law “‘could create controversies and problems 
in applying such varied law, standards, and 
principles with the multi-ethnic, multinational, 
diverse population in Ontario.’”16 !e Muslim 
Canadian Congress is blunt: “!ere is no such 
thing as a monolithic ‘Muslim Family/Personal 
Law’ which is just a euphemistically racist way of 
saying we will apply the equivalent to ‘Christian 
Law’ or ‘Asian Law’ or ‘African Law.’”17 “Sharia,” 
meaning “the way,”18 encompasses general 
codes of behaviour, the moral categories of 
human actions, the rules of rituals, as well as 
civil, commercial, international, and penal 
law.19  Sharia is a comprehensive religious 
term used to de%ne how Muslims should live, 
while !qh (jurisprudence) is limited to laws 
promulgated by Muslim scholars based on their 
understanding of the Koran or the practices of 
the Prophet.20 For the purposes of this article, 
“Muslim law” is used as a general term to refer 
to some limited interpretations of “Islamic 
personal law,” expressly acknowledging that 
there is disagreement within the Muslim 
community as to the various interpretations.21 
Under Canadian arbitration statutes, binding 
arbitration is generally used in commercial 

contracts, and given that o#en these are 
international in scope, the parties expressly 
choose the law of the jurisdiction applicable to 
the contract. In 1991, Ontario along with other 
provinces, legislated a new arbitration act.22  !e 
wording of this act was broader than that of other 
provincial arbitration statutes. For instance, in 
Alberta, the Arbitration Act states: “In deciding 
a matter of dispute, an arbitral tribunal shall 
apply the law of a jurisdiction designated by 
the parties.”23 !e Ontario Arbitration Act, on 
the other hand, states: “In deciding a dispute, 
an arbitral tribunal shall apply the rules of 
law designated by the parties.”24 In Ontario, 
religious institutions have interpreted the 
statute so as to permit them to arbitrate on the 
basis of religious law. !us, Christians and Jews 
have been arbitrating private disputes through 
application of religious laws for some time.25

In 2003, a new organization called the 
Islamic Institute of Civil Justice (IICJ) was 
established to o$er binding arbitration to the 
Muslim community of Ontario in the form 
of a Sharia Court. !e new system sought to 
apply personal Islamic law, purportedly under 
the auspices of the province’s Arbitration Act.26 
!is development was perceived to mean that 
Muslims would be required to settle their 
personal disputes exclusively through the Sharia 
Court.  In media comments, the president of the 
IICJ indicated that the decisions of the Sharia 
Court would be “‘%nal and binding,’” and that 
in order to be regarded as “‘good Muslims,’”27 
Muslims would be required as a part of 
their faith to agree to this forum for dispute 
resolution. Such statements raised acute alarm 
throughout Ontario and Canada about the 
fear that Canadian women could be subjected 
to abuse similar to that su$ered by women in 
Afghanistan, Pakistan, Iran, and Nigeria that 
utilize Sharia law:28  

“We wish to state our opposition to the recent 
move for establishing an ‘Islamic Institute for 
Civil Justice’ in Canada. !is move should be 
opposed by everyone who believes in women’s 
civil and individual rights, in freedom of 
expression and in freedom of religion and belief 
. . . . [T]he reality is that millions of women are 
su$ering and being oppressed under Shariah 
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Law in many parts of the world.  Some of us 
managed to "ee to a safe country, a country 
like Canada with no secular backlash.”29 

Concerns were raised by many prominent 
Islamic Canadians, and Canadian Muslim 
organizations expressed anxiety about whether 
Islamic tribunals could fairly arbitrate, or to 
arbitrate at all, issues of family and property law.30 
As well, fear was expressed that the historical 
e$orts of entrenching equality rights could be 
undermined through private arbitration.31 For 
example, the Muslim Canadian Congress took 
the position that the Ontario Arbitration Act, 
at the time, did not permit the arbitration of 
family law disputes, such as marriage, divorce, 
custody, maintenance, access, or matrimonial 
property, which were to be resolved solely and 
exclusively by the Ontario family law statutes.32 
!e Congress’s submission contended that to 
the extent that the Arbitration Act purported to 
allow such arbitration, it was unconstitutional, 
because it breached sections 2, 7, and 15 of the 
Charter, the “unwritten constitutional norms” 
of the rule of law, and “common law rights of 
equality of citizenship.”33 !us, it was repugnant 
to public policy in the de facto privatization of the 
legislative function and duty of Parliament.34 

!e Canadian Council of Muslim Women 
submitted that many forms of Muslim family law 
perpetuate a patriarchal model of community, 
and of family:                                 

“It is generally accepted that men are the 
head of state, the mosque and the family. 
!e responsibilities outlined for males is 
that they will provide for their families and 
because they spend of their wealth, they 
have the leadership to direct and guide the 
members of their families, including women. 
. . . Most proponents of Muslim law accept 
that men have the right to marry up to four 
wives; that they can divorce unilaterally; that 
children belong to the patriarchal family; that 
women must be obedient and seek the male’s 
permission for many things; that if the wife 
is “disobedient” the husband can discipline 
the wife; that daughters require their father’s 
permission to marry and she can be married 
at any time a#er puberty. A wife does not 
receive any maintenance except for a period 
of three months to one year and most agree 

that the children should go the father usually 
at age 7 for boys and 9 for girls. If a wife wants 
a divorce she goes to court, while the husband 
has the right to repudiate the union without 
recourse to courts. Inheritance favours males, 
[because it is argued that they are responsible 
for the costs of the family] to the extent that 
the wife gets only a portion at the death of the 
husband.”35

Shirin Ebadi, the %rst Muslim woman to 
win the Nobel Peace Prize (2003) and a leading 
human rights crusader in her native Iran, has 
%rmly opposed the introduction of Islamic 
tribunals in Canada, warning that they open 
the door to potential rights abuses:

“One country, one legal code, one court 
– for everybody.” … because Muslim law 
is vulnerable to interpretation. As one 
extreme example, some Muslim countries 
allow polygamy and others do not. “Which 
interpretation would apply here? . . . Because 
there are many interpretations of the same 
Islamic teachings and laws, it’s not clear what 
interpretation will be used. O#en, a lot of the 
interpretations are anti-democratic and against 
human rights. !at is my main concern.”36 

Finally, a coalition of Muslim Canadians 
submitted: 

“Shari’a considers women to be a potential 
danger by distracting men from their duties 
and corrupting the community. It therefore 
suppresses women’s sexuality, whilst men are 
given the rights to marry up to four wives and 
the right to temporary marriage as many times 
as they wish. Young girls are forced to cover 
themselves from head to foot and are segregated 
from boys. !ese laws and regulations are 
now implemented in Canada. . . . According 
to Shari’a law, a woman’s testimony counts 
for only half that of a man. So in straight 
disagreements between husband and wife, the 
husband’s testimony will normally prevail. In 
questions of inheritance, daughters receive 
only half the portion of sons and in the cases 
of custody, the man is automatically awarded 
custody of the children once they have reached 
the age of seven. Women are not allowed to 
marry non-Muslim whereas men are allowed 
to do so.”37 
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While the debate has o#en focused upon 
gender issues, Muslim law also raises issues of 
religious and minority rights: it encompasses 
anti-apostasy provisions, which make it a 
crime punishable by death for any Muslim to 
renounce their faith in Afghanistan.38 Many 
Afghans are reported to have secretly converted 
to Christianity in recent years. An international 
outcry has failed to sway the Supreme Court of 
Afghanistan.39 !e case highlights the tensions 
between the West’s vision of Afghanistan as 
a liberal democracy and the orthodoxy of its 
judiciary, whose outlook is shared by much 
of the population.40 !e Canadian Council of 
Muslim Women is concerned that those who 
are seen to question Sharia law may be accused 
of apostasy or blasphemy.41 

As well, Muslims are far from homogenous 
adherents to a singular theology: there is a 
vast gamut of Sunnis and Shiites. Ahmadiyya 
Muslims have for over a hundred years 
interpreted the Koran as meaning “there 
is no ‘jihad’ of killing anymore; instead we 
have entered in an era of ‘jihad’ of pen or 
arguments.”42 Hundreds of these Muslims 
have been jailed or killed in Pakistan because 
of their declaration that they are peaceful 
Muslims. !ere are extensive and ongoing 
reports of religious persecution of minorities 
and of non-Muslims. For example, the Sharia 
Court in Kuala Lumpur acted against the 
wishes of a Hindu widow by forcing her Hindu 
husband, M. Moorthy, to have an Islamic burial 
instead of a Hindu cremation.43 !us, there are 
rami%cations of broad-based persecution under 
the auspices of some forms of Muslim law of 
many types of minorities such as non-white 
Muslims, non-Muslims, followers of minority 
strand sects within Islam, homosexuals, and 
women.44

Considering that the tenets of the faith 
may require compliance as a demonstration of 
faith and morality, it is di&cult to ensure free 
and voluntary consent to religious arbitration 
by all members of a religious minority. !us 
it is not surprising that some of the Boyd 
Report’s recommendation are impractical. 
More generally, the recommendations are 
extensive, complex, and require amendments 

to arbitration and family statutes so as to 
safeguard concepts of Canadian law, such as 
“best interests of children” and the presumption 
of equal division of matrimonial property. In 
attempting to address such issues of consent, 
Boyd recommends that prior to entering 
into arbitration, mediators and arbitrators in 
family law and inheritance should be required 
to screen parties separately about issues of 
power imbalance and domestic violence,45 and 
to certify that each party is entering into the 
arbitration voluntarily and with appropriate 
knowledge of the arbitration agreement.46  It is 
impractical to ask mediators and arbitrators to 
assess power imbalance, domestic violence, and 
voluntaries in limited time, particularly without 
being duly informed of culture, religious, and 
individual circumstances. Such assessments 
would be subjective. Crucial terms such as 
“domestic violence,” “power imbalance,” and 
“voluntariness” are unde%ned, and are incapable 
of being objectively assessed or measured.  
Fundamentally, the parameters of religious law 
are not clearly de%ned and universally accepted 
by members of a faith; thus they are incapable 
of practical application. !is raises the legal 
di&culty that even from an administrative 
law context, decisions would always be open 
to review on the basis that there had been an 
error of law on the face of the record. !e state 
is in no position to be, nor should it become, the 
arbiter of religious dogma.47 Basic principles of 
rule of law and need for certainty of law require 
demarcation between religious tenets and 
secular laws.

Should Canadians Be Allowed to 
Choose to be Governed by Muslim 
Law?  

!e Ontario Government acted 
appropriately to ensure that arbitrations were 
conducted in accordance with Ontario law or 
the law of another Canadian jurisdiction. In 
supporting this position, we must acknowledge 
that there are two con"icting approaches to 
the issue. On one hand, exist the constitutional 
rights of women, racial and religious minorities 
within the Muslim community itself, and other 
minorities to equal bene%t and equal protection 
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of secular Canadian law. On the other hand, 
exist the desires of religious tribunals and, 
in this case, “Sharia tribunals”48 to arbitrate 
personal disputes on the basis of Muslim law 
between consenting private parties.   

Does Muslim law violate the Charter? 
Given that there is no singular 

authoritative source of Muslim law per se, and 
that the interpretations of the same are broad 
and diverse, from a legal perspective, it is 
not possible to identify concrete parameters 
composing Muslim law. While individual 
interpretations of Muslim law need to be 
scrutinized with respect to whether they 
infringe the Charter,49 in general, many of 
the rules of Muslim law on their face appear 
to do so.  In accordance with the extensive 
submissions of Muslim Canadians and 
scholars, many interpretations of Muslim 
law expressly contravene the substantive 
Charter rights of freedom of religion, 
freedom of speech, freedom of association,50 
gender equality,51 and process provisions of 
fundamental justice.52 Again, in examining 
Muslim law, we must be cognizant that the 
same and similar issues arise with other 
religious law. For example, in the Jewish faith 
the husband “is responsible to give the get” 
– the revocation of the marriage contract 
(ketubah) – to facilitate divorce, while women 
receive it. “If a woman does not receive a get she 
becomes an agunah and is not free to marry 
in a religious ceremony; if she does remarry 
without the get, then any children from the 
new marriage are considered illegitimate 
(mamzerim)” and “will not be allowed to 
participate in religious ceremonies, to marry 
a Jewish person, or enjoy full citizenship in 
Israel.”53 Christian tenets, those of religions 
of the East, such as Hinduism and Buddhism, 
or even local Aboriginal spiritual tenets, are 
neither universally accepted by believers 
nor free of gender and other biases. The 
polygamist practices of the Fundamentalist 
Church of Jesus Christ of Latter Day Saints 
collide with existing criminal laws.54 Based 
on the submissions and concerns of a number 
Muslim Canadians, let us assume for the 
purpose of this article that under any equality 

analysis,55 a number of religious laws do 
violate Charter rights, both expressly, and in 
effect.56 

!e Constitution as the supreme law of 
Canada

!e Constitution of Canada, including the 
Charter of Rights and Freedoms, is the supreme 
law of Canada and, to the extent that other laws 
are inconsistent with it, they are of no force or 
e$ect.57 !e Charter expressly overrides other 
statutes democratically passed by governments. 
Canadian laws are open to Charter scrutiny. 
Muslim law or religious law is not. Canadian laws 
are founded on parliamentary accountability, 
and are subject to democratic checks and 
balances. Muslim law or religious law is not. 
While the Charter does not apply to private 
parties,58 it applies to arbitration acts.  It applies 
to the statutory role of arbitrators to select 
the applicable law.59 Once government creates 
a statutory regime to facilitate arbitrations, 
it has an obligation to ensure that these are 
conducted on the basis of constitutional laws.60 
Governments must accept responsibility for 
creating arbitration statutes and then turning 
a blind eye to arbitrations conducted through 
the application of blatantly unconstitutional 
rules. Legislatures may not enact laws that 
infringe the Charter, and they cannot authorize 
or empower another person or entity to do so.61 
For example, adjudicators who exercise powers 
delegated by governments cannot make orders 
infringing the Charter.62 Granting arbitrators 
the right to choose unconstitutional laws to 
govern the proceedings is akin to delegation 
of legislative authority, something that attracts 
Charter scrutiny.63 A governmental nexus may 
be found insofar as it pertains to the selection 
of rules governing the arbitration.64 !e action 
or inaction of governments in de%ning their 
relationships with relgious tribunals, and their 
use of Muslim laws or religious laws to arbitrate, 
is subject to the Charter.  

Governments, just as they are not 
permitted to escape Charter scrutiny by 
entering into commercial contracts or other 
“private” arrangements, cannot evade their 
constitutional responsibilities by delegating 
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the implementation of their policies and 
programs to private entities.65 Arbitrations are 
not simply mechanisms to provide for private 
dispute resolution, but rather, are a means of 
providing quasi-judicial, comprehensive dispute 
resolution.66 By requiring arbitrators to use 
Canadian law, Ontario has preserved Charter 
accountability.

Access to justice 
All persons and all subsets of Muslim 

Canadians must have access to the protection 
of secular courts.67 !rough arbitration 
agreements some Muslim Canadians may be 
compelled to limit or extinguish their rights to 
appeal religious tribunal decisions to Canadian 
courts. Arbitration statutes generally provide for 
limited rights of review by superior courts from 
arbitral awards.68  For example, the Ontario 
Arbitration Act provides appeals in limited 
cases, such as fraud.69 While governments 
should continue to respect the role of private 
arbitration and the need to avoid recourse to 
the courts in private dispute resolution,70 they 
must not permit private arbitrators to use laws 
that are not democratically passed and are not 
subject to constitutional scrutiny. Rule of law, in 
a secular sense, is the foundation of Canadian 
democracy and of the Charter.71 

Had Ontario failed to act by ignoring 
Muslim law arbitrations, this would have been 
tantamount to the state permitting arbitrations 
under vague and arbitrary rules.72 Legislatures 
must set reasonably clear and speci%c standards 
in circumstances where the grant of an 
unfettered discretion would lead to arbitrary, 
discriminatory, or otherwise unconstitutional 
restrictions.73 A limit on Charter rights must 
be clearly determinable.74 A limit must o$er 
an intelligible standard.75 Limitations on rights 
cannot be le# to the unfettered discretion of 
administrative bodies,76 in this case religious 
tribunals. 

Cannot contract out of Charter rights and 
human rights

Some may argue that private parties are 
entitled to choose Muslim law to govern 
their private relationships, irrespective of any 

violation of constitutional rights. However, it 
is trite law that persons cannot contract out of 
constitutional and human rights protections.77 
To permit government to pursue policies 
violating Charter rights by means of contracts and 
agreements with other persons or bodies cannot 
be tolerated. !e Supreme Court has consistently 
held that agreements that discriminate contrary 
to human rights codes are invalid.78 In other 
words, persons cannot waive constitutional and 
human rights by way of contract. !is is the case 
even if human rights statutes contain no explicit 
restriction on such contracting out.79 Human 
rights law constitutes fundamental law, and no 
one, unless clearly authorized by law to do so, 
may contractually agree to suspend its operation 
and thereby put oneself beyond the reach of its 
protection.80 

!e prohibition against waiver of human 
rights provisions arises not only from a concern 
about inequality in bargaining power, but also 
because the rights guaranteed by human rights 
codes are seen as inherent to the dignity of every 
individual within our society.81  “As a matter of 
public policy, such rights are not the common 
currency of contracts, but values which, by their 
very nature, cannot be bartered.”82 For example, 
if employees, through their union, voted to sign 
a collective agreement with their employer 
whereby they agreed that female employees 
would be laid o$ %rst in case of an economic 
slowdown, that contract would be invalid. Even 
if a female employee sincerely believed that it 
made economic sense that male employees have 
greater job security, because in her view they 
are the primary bread-winners in most families, 
courts would not condone a contract which, on 
its face, de%ned and devalued the position of an 
individual on the sole basis of her gender. As 
another example, employees can take jobs that 
require %ngerprinting and disclosure of criminal 
records pertaining to o$ences for which a pardon 
has been granted, and even sign contracts to that 
e$ect.  However, if the employees subsequently 
challenge the practice as violating the federal 
human rights act, the employer cannot rely upon 
the employees’ consent to defend its conduct.  
!e contract provisions would be void.
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Nor can constitutionally entrenched rights be 
changed by a simple vote of Parliament. Human 
rights legislation is analogous in many respects to 
constitutional law. Indeed, section 7 of the IRPA 
protects the same equality right as section 15 of 
the Canadian Charter. Once extended, rights 
provided by provincial legislation cannot easily 
be withdrawn or circumscribed.83 It is equally 
unacceptable that, by a simple majority vote, a 
group of private citizens would be permitted 
to waive fundamental rights, barring truly 
exceptional circumstances. In short, contracts 
having the e$ect of infringing human rights 
and constitutional rights are void, as contrary 
to public policy.  !is is equally applicable 
to contracts purporting to allow religious 
tribunals to adjudicate disputes on the basis of 
unconstitutional religious laws.

Human rights codes
In addition to constitutional challenges, 

human rights codes prohibit discriminatory 
conduct by both governments and private 
sector entities such as businesses, schools, 
restaurants, landlords, and private 
individuals.84 Discrimination on the basis 
of gender, race, ethnic origin, religion, or 
sexual orientation is prohibited through 
federal and provincial human rights 
statutes.85 These statutes have been held 
to be quasi-constitutional in nature and 
take supremacy over other statutes.86 
Both direct discrimination and adverse 
impact discrimination are prohibited,87 
and the manner of discrimination analysis 
is consonant with that undertaken in 
section 15 Charter analysis. Reasonable 
accommodation in a human rights context 
is generally equivalent to the concept of 
“reasonable limits” in a Charter case.88 
Governments that allow adjudication on 
the basis of Muslim law and other religious 
law violate anti-discrimination provisions 
of human rights statutes for the same 
reasons that they violate the Charter, and 
this conduct will not be defensible. In short, 
Ontario has correctly proceeded to legislate 
the use of Canadian law as the modus 
operendi of arbitrations.

Freedom of Religion 
On the reverse side of the issue, does 

prescribing the use of Ontario law or Canadian 
law for arbitrations, at least in the family 
law context, violate the freedom of religion 
of consenting Muslim Canadians? Does the 
constitutional protection of freedom of religion 
and recognition of the multicultural heritage of 
Canada require that governments respect the 
choice of Muslim law or other religious law such 
as Jewish law or Catholic law by private parties 
in arbitrations? 

Parameters of freedom of religion
Given that religion is a dominant aspect of 

culture, freedom of religion must be interpreted 
in light of section 27 of the Charter.89 A law 
infringes freedom of religion if it makes it more 
di&cult or costly to practice one’s religion. All 
coercive burdens on religious practice, be they 
direct or indirect, intentional or unintentional, 
foreseeable or unforeseeable, are potentially 
within the ambit of section 2(a). Still, this does 
not mean that every burden on religious practices 
is o$ensive to the constitutional guarantee of 
freedom of religion.90 Freedom of religion is not 
absolute.91 Fundamental to a Charter right is 
the “no harm rule” contained in the de%nition 
of each right or freedom in the Charter. In 
other words, one is free to do only that which 
does not harm others.92 Freedom of religion is 
inherently limited by the rights and freedoms 
of others.93 !is is consistent with international 
covenants that re"ect similar restrictions. For 
example, the International Covenant on Civil 
and Political Rights94 provides that freedom to 
manifest one’s religion or beliefs may be subject 
only to such limitations as are prescribed by law 
and are necessary to protect public safety, order, 
health, or morals or the fundamental rights 
and freedoms of others.95 !e ICCPR provides 
a restriction of freedom of religion when the 
freedoms and rights of others are at issue.96  

Importantly, freedom of religion includes 
the right not to believe. Freedom of religion 
encompasses equally freedom from religion 
and coercion to comply with religious dogma.97 
In Canada, as with any religious institution, 
members of a faith will exemplify varying 
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levels of belief to the tenets of the religion. 
Religious belief is, by its nature, individual and 
personal.98 

Maintaining a secular system of justice, 
grounded in constitutionally entrenched 
anti-discrimination guarantees, does not 
infringe freedom of religion;99 to the contrary, 
preserves it. Governments have a positive duty 
to safeguard the freedom of non-belief of their 
citizens. !e essence of freedom of religion is the 
right to entertain such religious beliefs a person 
chooses, the right to declare religious beliefs as 
a person chooses, the right to declare religious 
beliefs openly and without fear of reprisal, and 
the right to manifest religious belief by worship 
and practice or by teaching and dissemination.100 
!ere is a distinction in determining the scope of 
freedom of religion between belief and conduct. 
!e freedom to manifest beliefs is broader than 
the freedom to act on them.101 !us, freedom 
to hold certain gender or minority based views 
is broader than the right to implement such 
views through conducting arbitration rooted in 
unconstitutional laws.102 Freedom of religion is 
not infringed by the requirement that Canadian 
law be followed.

Discrimination on the basis of religion 
Under section 15 of the Charter, does 

denial of adjudication on the basis of religious 
law constitute discrimination on the basis of 
religion? A number of religious groups made 
submissions to Boyd that they ought to be 
allowed to adjudicate disputes on the basis 
of religious law as part of the expression of 
their freedom of religion.103 Yet, even among 
these groups, some submitted that their 
religious law ought to be condoned but had 
reservations about the law of other groups.104 
Clearly, Canadians cannot provide preference 
to one religious law over another.  Rather, 
the discrimination argument arises from 
acknowledging that private arbitration is 
used in the commercial sphere to resolve 
private disputes. Why not in the religious 
sphere? Denial of adjudicative rights to Sharia 
tribunals, or other tribunals adjudication on 
the basis of relgious law, for that matter, does 
not constitute di$erential treatment amounting 

to discrimination. As discussed, freedom 
of religion does not encompass the right to 
adjudicate on the basis of unconstitutional 
laws. Generally, in contrast to arbitrations 
on the basis of religious laws, in commercial 
arbitration contracts the parties choose 
western democratic law as the governing law. 
For example, Canadian commercial contracts 
generally provide that the law of a Canadian 
jurisdiction is applicable. In international 
contracts, the law of the jurisdiction most 
closely connected to the matter is generally 
selected. Such law is generally democratically 
prescribed and constitutionally accountable. 
!is is not to say that the law of China cannot 
or has not been selected. In such cases, as 
discussed, the contracts would be found to 
be void as being contrary to public policy.  In 
fact, where a particularly o$ensive provision 
may theoretically arise, current law pertaining 
to public policy is useful. Currently, there 
exist exceptions to the enforcement of 
awards that are contrary to public policy.105 
!eoretically, the reach of public policy is 
extremely broad and not capable of being 
exhaustively de%ned.106 It has been invoked 
where enforcement would be “clearly injurious 
to public good or wholly o$ensive to ordinary 
reasonable and fully informed members of the 
public.”107 Fraud, bribery and corruption,108 
breach of the competition obligations under 
the European Community Treaty,109 and an 
award obtained by perjury or some serious 
procedural unfairness110 are all examples of 
behaviour that could, in theory, give rise to a 
public policy defence. Similarly, adjudication 
on the basis of unconstitutional laws would 
lead to awards that would be unenforceable on 
the basis of public policy.  

Thus, requiring that arbitrations be 
conducted on the basis of Canadian law, 
particularly in family law contexts, is not 
tantamount to discriminating against a 
person on the basis of religion, and it is 
not tantamount to an infringement of a 
person’s freedom of religion. Indeed, some 
Muslim Ismaili groups adjudicate disputes 
on the basis of Canadian law and successfully 
reconcile freedom of religion with secular 
constitutional law.111

70



Constitutional Forum constitutionnel

Reasonable limits
Even if it were the case that discrimination 

could be established, in some sense, requiring 
the use of Canadian law in arbitrations 
constitutes a reasonable limit to any alleged 
infringement of freedom of religion and 
section 15 arguments.112  Section 1 cannot be 
used to legitimize laws that collide directly 
with Charter rights and freedoms,113 as do some 
Muslim laws. An assessment of reasonable 
limits is to be guided by the values and 
principles essential to “a free and democratic 
society.” Guiding principles include respect 
for the inherent dignity of the human person, 
commitment to social justice and equality, 
accommodation of a wide variety of beliefs, 
respect for cultural and group identity, and 
faith in social and political institutions which 
enhance the participation of individuals and 
groups in society.114 While section 27 of the 
Charter requires that the Charter be interpreted 
in a manner consistent with the preservation 
of the multicultural heritage of Canadians, 
section 27 does not confer substantive 
rights.115 Indeed, the converse is true: section 
27 requires that Muslim Canadians not be 
viewed stereotypically as a monolithic entity 
willing and ready to accept governance by 
unconstitutional, discriminatory rules that 
may be found in Muslim law.  

Canadians are entitled to the benefit and 
protection of secular laws. Indeed, many 
Muslim Canadians may have deliberately 
chosen to immigrate to Canada to benefit from 
secular laws not amenable in their countries 
of origin.116 The Ontario Government can 
show that its requirement that arbitrators 
choose the law of a Canadian jurisdiction 
is reasonable in the Canadian context. It 
can show that the requirement meets both 
the minimal impairment test,117 and the 
proportionality test. Noteworthy is the fact 
that choice of jurisdiction within Canada is 
still permissible. Legislative inaction in the 
face of blatantly unconstitutional action and 
arbitration would not have been viewed as 
reasonable judgment sufficient to meet the 
requirements of section 1.118 Requiring parties 
to adhere to Canadian law does not constitute 
an unreasonable limit on any alleged 

infringement of Charter rights. Indeed, where 
the justification advanced for a law that is 
impugned on one Charter ground, such as 
freedom of religion, is inconsistent with other 
constitutional protections, it is more difficult 
for proponents of religious law to argue that 
the concern is pressing and substantial in a 
free and democratic society.119 

Conclusion
Canadian governments have an obligation 

to ensure that all persons in Canada are 
governed by Canadian laws and have the 
bene%t and protection of the Canadian Charter 
of Rights and Freedoms. Both constitutional 
and human rights laws compel governments 
to meet this obligation. Requiring Canadians 
to resolve private disputes using Canadian 
laws as opposed to any form of religious law, 
including Muslim law, does not abridge Charter 
rights. Rather, it preserves them. Nor does 
such requirement undermine the arbitration 
process. Rather it respects it. It continues to 
acknowledge the needs of private parties to 
resolve their disputes without intrusion by 
governments and courts. It simply requires that 
private disputes are grounded in democratic 
and constitutional laws. In short, governments 
must necessarily be liable for failing to prevent 
systematic institutional Charter infringement 
by tribunals who act under the powers of 
provincial arbitration statutes. !e integrity of  
Canada’s justice system rests upon rule of law 
and secularism. 

Opening the door to adjudication under 
religious law – whether based on Jewish, 
Catholic, Hindu, or Buddhist tenets – subject to 
multi-dimensional interpretations contravenes 
these precepts.  Secular laws preserve and 
safeguard freedom of religion:

We believe that Islam’s principles are for 
equality of women in every aspect, from 
religious, spiritual duties to practical daily 
rights and responsibilities of citizens.

For us, Islam is a religion of peace, compassion, 
social justice and equality, and we know that 
many of the interpretations and practices 
of Muslim law do not always re"ect these 
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principles. Further, we think that these 
fundamentals are embodied in the Canadian 
Charter of Rights and Freedoms.

 And we advocate that as we are not compelled 
by our faith to live under Muslim family 
law, we as Canadian Muslim women want 
the same laws to apply to us as to all other 
Canadians and not to have our equality rights 
jeopardized by the application of another 
system of jurisprudence.120
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